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)
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)
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NEW SWEDEN IRRIGATION DISTRICT, )
)
Defendant - Respondent.
)
)

APPELLANT'S REPLY BRIEF

Appeal from the District Court of the Seventh Judicial District
of the State ofIdaho in and for the County of Bonneville
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M. Brent Morgan
M. BRENT MORGAN, CHTD.
1106 East Center
Pocatello, Idaho 83201-5202
Telephone: (208) 232-7800
Fax: (208) 232-1900
Attorneyfor PlaintifJlAppeliant

Blake G. Hall
NELSON HALL PARRY TUCKER, P.A.
PO Box 51630

Idaho Falls, ID 83405-1630
Telephone: (208) 522-3001
Fax: (208) 523-7254
Attorney for Defendant/Respondent

TABLE OF CONTENTS & AUTHORITIES
Page

TABLE OF CONTENTS & AUTHORITIES ............................................

HI

STATEMENT OF THE RELEVANT FACTS...........................................

1-3

ARGUMENT ON REPL y...........................................................................

4

I.

Misapplication of the Summary Judgment Standard ................

4-5

II. Errors in Construing the Scope and Extent of New Sweden's
Easement ...................................................................................
A. The Easement established by Idaho Code §§ 42-1102
and 42-1209 is not without limitation. ..... ... ......... ...........
B. Error in Ordering Removal of Encroachments ...............

5-7
7-8

III. Errors in Finding and Concluding that New Sweden did not
Breach a Duty of Due Care......... ... ...... ........... ............ ....... ........

8-9

IV. Error in Finding Comparative Negligence on the Part of
the Plaintiff ..............................................................................

9-10

V.

Attorneys Fees on Appeal........................................................

10

CONCLUSION.............................................................................................

10

5

TABLE OF AUTHORITIES
Page
STA TUTES/RULES

1.

I.C. § 12-117 ..................................................................................... ..

10

2.

I.C. § 42-1102 ................................................................................... .

1,4, 5, 6, 7

6.

I. C. § 42-1209 ................................................................................. ..

1,4,7

CASES
1.

2.

Boydstun Beach Ass 'n v. Allen
III Idaho 370, 377, 723 P.2d 914 (Ct. App. 1986) ......................... .

7

Carson v. Elliott
111 Idaho 889, 890, 728 P.2d 778 (Ct. App. 1986) ........................ ..

7

11.

'"

.J.

4.

5.

Enriquez v. Idaho Power Co.
152 Idaho 562, 566, 272 P. 3d 534, 538 (2012) ............................. ..

8

Nampa & ivleridian Irrigation Dist. V fVashington Fed. Sav.
135 Idaho 518, 20 P.3d 702 (2001) .................................................. ..

5,6,7

Pioneer Irrigation District v. City ofCaldvvell
153 Idaho 593, 288 P.3d 810 (2012) ............................................... ..

7

11.

STATEMENT OFTHE RELEVANT FACTS
The Respondent's Brief makes no reference to the Appellant's identification of the
Nature of the Case or the Appellant's outline of the Course of the Proceedings Below, so it is
assumed that the Respondent does not take exception with those assertions. On that basis,
Appellant, in his reply, will limit his response to the facts and arguments set out in Respondent's
Brief, as follows:
New Sweden Irrigation District ("New Sweden"), in its "STATEMENT OF THE CASE"
appears to have set forth what it asserts are the relevant facts to be considered on appeal. New
Sweden continues to assert as relevant facts the statements provided in the affidavits of its
employees, Kail Sheppard and Kent Ockerman, which are either legal conclusions or disputed
facts that should not have been considered by the District Court on summary judgment, nor
should those facts be properly considered on appeal. Those legal conclusions or disputed facts
are as follows:
1. Idaho Code § 42-1102 and § 42-1209 do not allow any structures to encroach onto the

easement without permission from New Sweden.
This statement is incorrect i.e. both of these statutes note that encroachments that are
placed within the easement without the written pennission of the owner of the right-of-way may
remain if it is determined that they do not unreasonably or materially interfere with the lise and

enJoyment of the right-of-way.
2. There is no requirement for New Sweden to notify a landowner prior to entering the
easement to conduct maintenance, cleaning, or repair work.
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This statement was made by New Sweden employee Kail Sheppard in his affidavit (R. p.
30B), but there is no reference within either statute as to whether such notice is or is not required

or appropriate. Common sense would suggest that New Sweden coordinate with the landowners
so that any proposed maintenance, cleaning or repair work does not cause hardship or damage to
the landowner in the use of his land.
3. These types of mowers (referring to the type of mower used by New Sweden on
Bradley Morgan's property in this case) have been used by New Sweden since approximately
1995 to cut weeds and small tree saplings along the canal banks.
Again, this is a statement made by Kail Sheppard in his affidavit (R. p. 30B-C) and is
intended to imply that this type of mower had been used on the Bradley Morgan property since
1995. That statement is disputed by the affidavit of Bradley Morgan, which clearly confinns that
this type of mower had never been used by New Sweden on his property prior to June 25, 2009.

CR. p.

32B; R. pp. 32C-D; R. p. 32C).

4. New Sweden uses a large excavator for canal cleaning and debris removal. Due to the
ann swing over the excavator's track, a minimum of 16 feet is required for the excavator's safe
operation.
This is a statement made by Kail Sheppard in his affidavit (R. p. 30C) and is factually
incorrect i.e. there was no evidence of an excavator ever being used along this stretch of the
canal; and, in any event, an excavator does not have a swing ann, it was the mower that had a
swing ann and that ann could be raised and lowered depending on where and how it was being
used. The tractor also had a pull-behind mower that could be used without lowering the swing
ann.
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5. Mr. Ockennan is familiar with the Morgan property and has mowed along the canal on
multiple occasions, including the date that gave rise to this litigation.
This is a statement made by Kent Ockennan in his affidavit (R. p. 30H) and is both a false
statement and a disputed statement. Not only was this statement disputed by the affidavit of
Bradley Morgan as above-referenced, Mr. Ockennan admitted at the time of the trial on the
negligence issue that the only work he had done on the Morgan property was spraying and that he
had never used this mower on the Morgan property prior to June 25,2009. (T p. 229, I. 25; p.
230, fl. 1-2,25; p. 231, fl. 1-3). In addition, Mr. Ockennan admitted that he had no knowledge of

any other employee having been on the Morgan property with this mower. (T. p. 231, l. 25; p.
232, II. 1-3.) From a logical standpoint, it is also interesting to note that on June 25, 2009, Mr.

Ockennan mowed down rose bushes that had been there for over 25 years. If Mr. Ockennan or
any other New Sweden had mowed the Morgan property before this date, why were the rose
bushes and olive trees still there?
6. No structures outside of the easement were backed into or hit by any New Sweden
employee while mowing the canal on the Morgan property.
This was a statement made by both Kent Ockennan in his affidavit and by Kail Sheppard
in his affidavit. This was, in fact, the issue at the time oftrial on the issue of negligence and
should not be taken as fact based on the affidavit testimony. As indicated above, the credibility
of both Ockennan and Sheppard is at issue.
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ARGUMENT ON REPLY
I. MISAPPLICATION OF THE SUMMARY JUDGI\IENT STA~DARD

New Sweden has ignored the issues as set forth in Appellant's Opening Brief. Bradley
Morgan respectfully submits that the initial issue on appeal is whether the District Court properly
applied the summary judbJffient standard in this case. New Sweden has completely ignored this
Issue.
The first step in assessing whether the District Court erred in summarily ruling on the
issues involving the easement claimed by New Sweden is the determination of the relevant facts,
preliminary to application of the law. The reason that becomes critical is because New Sweden
and the District Court have continued to construe I.C. § 42-1102 and § 42-1209 as creating an
absolute right to an easement without limitations. To the contrary, both of these statutes are
limited in application and scope of the easement by allowing encroachments which do not

unreasonably or materially interfere with the lise and enjoyment of the right-of-way. The
District Court erred by never considering the fact that none of the encroachments identified had
ever interfered in any way with the proper and necessary maintaining, cleaning or repair of the
canal banks on the Morgan property during the last 35+ years; and, refused to consider whether
there were other property owners, including the President of the Board of New Sweden, who had
the same or similar encroachments, but New Sweden elected not to exercise a 16 foot wide
easement on their property, which should have been a consideration in determining whether the
alleged 16 foot wide easement was, in fact, necessary. Contrary to the allegations of New
Sweden, Bradley Morgan did argue that by construing New Sweden had a 16 foot wide easement
along the banks of its canal, the District Court had construed the scope of its easement along the
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entire 125 miles of its canals even though no other property owner had been named.
II.

ERRORS I~ CO~STRlJI~G THE SCOPE AND EXTENT OF NE\V SWEDEN'S
EASEMENT

A. The Easement established by Idaho Code §§ 42-1102 and/or 42-1209 is
not without limitation.
The error committed by New Sweden and adopted by the District Court is in focusing
only on a part of these statutes establishing an easement, without consideration of the limitations
ackno\vledged on the use and scope of that easement.
Taking § 42-1102 as an example, New Sweden and the District Court emphasized and
focused on the following language within the statute:
42-1102. Owners of land - Right to right-of-way.-....

"Rights-of-way provided by this section are essential for the operations of the
ditches, canals and conduits. No person or entity shall cause or permit any
encroachments onto the right-of-way, including public or private roads, utilities, fences,
gates, pipelines, structures or other construction or placement of objects, without the
written permission of the owner of the right-of-way, in order to ensure that any such
encroachments will not unreasonably or materially interfere with the use and enjoyment
of the right-of-way. Encroachments of any kind placed in such right-of-wav without
such express written permission of the owner of the right-of-way shall be removed
at the expense of the person or entity causing or permitting such encroachments,
upon the request of the owner of the right-of-way, in the event that any such
encroachments unreasonably or materially interfere with the use and enjoyment of the
right-of-way .... "
Looking at this same statute from the perspective this Court took in Nampa & Meridian
Irrigation Dist. v. Washington Fed. Sav., 135 Idaho 518, 20 P.3d 702 (2001), this is where the
focus should have been placed by the District Court in determining the size and scope of New
Sweden's easement in this case:
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42-1102. Owners of land - Right to right-of-way.-....
"Rights-of-way provided by this section are essential for the operations of the
ditches, canals and conduits. No person or entity shall cause or permit any
encroachments onto the right-of-way, including public or private roads. utilities, fences,
gates, pipelines, structures or other construction or placement of objects, without the
written permission of the owner of the right-of-way, in order to ensure that any such
encroachments will not unreasonably or materially interfere with the use and enjoyment
of the right-of-way. Encroachments of any kind placed in such right-of-way without such
express written permission of the owner of the right-of-way shall be removed at the
expense of the person or entity causing or permitting such encroachments, upon the
request of the owner of the right-of-way, in the event that anv such encroachments
unreasonablv or materiallv interfere with the use and enjoyment of the right-ofway .... "
Had the District Court properly construed the facts in favor of Bradley Morgan, it would
have to have concluded that the identified encroachments had existed along this stretch of the
canal banks for over 35+ years and over that period of time the canal banks had been properly
maintained, cleaned and repaired without any unreasonable or material interference caused by
these encroachments. Nampa & Meridian stands for the acknowledgment by this Court that
there is no absolute nature to either the use or the scope of such an easement i.e. the owner of the
servient estate is entitled to use the estate in any manner not inconsistent with, or which does not
materially interfere with, the use of the easement by the owner of the dominant estate; and, that
the burden of showing obstruction with the use of the easement is on the easement owner, not the
servient estate. [d. at pp. 521-522. In this case, had the District Court first construed the facts in
favor of Bradley Morgan and then interpreted and applied these statutes based on those facts, the
District Court would have concluded, as this Court did in Nampa & Meridian, that the evidence
that New Sweden had never had to use equipment of this type to maintain, clean or repair this
section of its canal does not necessarily mean that New Sweden will never have to employ heavy
equipment to maintain, clean or repair this section of its canal, but it does suggest that the
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easement owner's activity will be so infrequent that its easement rights will not be unreasonably
interfered with. Id. at p. 523.
Given the facts of this case, there was no basis to declare either a 16 foot wide easement
by the District Court, or to declare that New Sweden had an absolute right to destroy anything
and everything within that declared easement. The fact that New Sweden acknowledges that the
owner of the servient estate is permitted to make uses of the property to the extent that it does not
unreasonably interfere with the dominant estate owner's enjoyment of the easement confirms that
a proper application of the summary judgment standard and a proper interpretation and
application of these statutes would have precluded the decision made by the District Court on
summary judgment. See, Carson v. Elliott, III Idaho 889, 890, 728 P.2d 778, 779 (CL
App.I986); Boydstun Beach Ass'n III Idaho at 377, 723 P.2d at 921 (Ct. App. 1986.), cited by
New Sweden in its Brief at p. 8.
The District Court misapplied the summary judgment standard and, as a result, the
District Court erred in construing the scope and extent of New Sweden's easement.
B. Error in Ordering Removal of Encroachments.

The District Court in ordering that New Sweden had an absolute right to mandate the
removal of all encroachments within its right-of-way erred in two ways i.e first, by concluding
that I.C. § 42-1102 and § 42-1209 required the property owner in this case to have express
written permission from New Sweden for any encroachments, which was contrary to this Court's
holding in Pioneer Irrigation District v. City of Ca/d'vvell, 153 Idaho 593, 599, 288 P.3d 810
(2012) indicating that written permission was not mandatory where the encroachments had been
installed or constructed prior to the insertion of this language in this statute in 2004, which were
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the facts in this case; and, second, the District Court did not require that New Sweden establish
that the encroachments in this case unreasonably and materially interfered with New Sweden's
use and enjoyment of its right-of-way. Instead, the District Court concluded that New Sweden
had the exclusive right to the use and enjoyment of the land within its easement. That was error
on the part of the District Court in both failing to construe the facts in favor of Bradley Morgan
as a first step and in concluding that New Sweden had an absolute right to the use of its easement
without consideration of the issue of unreasonable and material interference.
III.

ERRORS 1:'11 FI.\TDI.\TG A;"lD CONCLUDI.\TG THAT Nnv SWEDE.\T DID .\TOT BREACH A
DUTY OF DUE CARE

The District Court determined and New Sweden urges on appeal that the doctrine of res

ipsa loquitur does not apply in this case as to damages caused to Bradley Morgan's stairway and
to the well pipe and resulting damage to the well's electrical system.
Both the District Court and New Sweden acknowledge that the elements required to
establish a cause of action based on the doctrine of res ipsa loquitur are: (1) the agency or
instrumentality causing the injury must be under the exclusive control and management of the
defendant, and (2) the circumstances must be such that common knowledge and experience
would justifY the inference that the accident would not have happened in the absence of
negligence. Enriquez v. Idaho Pmi'er Co., 152 Idaho 562, 566, 272 P. 3d 534, 538 (2012.)
Contrary to the decisions of this Court construing the application of this doctrine, the District
Court and New Sweden have added a third element i.e. that the property on which the damage
was done was under the exclusive control of the defendant. (Respondent's Brief, p. 21) That
conclusion on the part of the District Court and New Sweden goes beyond the required elements
of this doctrine.
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The facts set forth in Appellant's Opening Brief establish a basis for the only two
elements that are required as a basis for this doctrine. It is important to note that there was no
evidence alleged or introduced of any other instrumentality that may have caused the damage to
either the stairway or the well pipe. There was no evidence alleged or introduced to suggest that,
nor could it be inferred, that the snapping of the stairway support post at its base and the fresh
break to the joint of the well pipe 25 feet below the ground could have happened from "natural
causes" as suggested by New Sweden. Common knowledge will tell you that a support post does
not "snap" and a metal pipe does not "break" unless something hit them. Given the fact that

neither was broken immediately before New Sweden being on the property with its monster
tractor and mower and both were broken immediately after New Sweden being on the property
with its monster tractor establishes a basis for application ofthis doctrine in this case.
IV.

ERROR IN FINDING COMPARcC\TIVE NEGLIGENCE ON THE PART OF THE
PLAINTIFF

The District Court's finding of comparative negligence on the part of Bradley Morgan in
this case was based on its prior conclusion on summary judgment that the very existence of the
identified encroachments violated New Sweden's easement. lfit was error on the part of the
District Court to have reached that conclusion without construing the facts in favor of Bradley
Morgan and by failing to require that New Sweden prove unreasonable and material interference,
then it was error on the part of the District Court in using that fact as a basis for comparison of
negligence i.e. if Bradley Morgan had the right to have the subject tree and bam with its stairway
on his property where they had been for over 35 years and if neither that tree, nor that stairway
had unreasonably or materially interfered with the maintenance, cleaning or repair of the canal
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banks during that 35+ years, then he in no way contributed to the damage caused to the stairway
or the damage caused to his well pipe.
V.

ATTOR'I!EYS FEES ON ApPEAL

Assuming that Respondent is entitled to seek an award of costs and attomeys fees on
appeal pursuant to

I.e.

§ 12-117 as a "municipal entity", New Sweden has failed to show that

this appeal was brought by Appellant "without a reasonable basis in law or in fact." At a
minimum, the Appellant has shown that the District Court erred in applying the summary
judgment standard in this case.
New Sweden made the same argument in its request for attomeys fees as the prevailing
party in the trial on negligence. That motion was denied by the District Court. This Court
should deny New Sweden's request for attomeys fees and costs and award Bradley Morgan's
request for attomeys fees and costs.
CONCLUSION

This matter is before this Court on appeal because the District Court misapplied the
summary judgment standard and misconstrued and misapplied the statutory provisions goveming
New Sweden's easement in this case. New Sweden's arguments in support of the District
Court's decisions are frivolous and without legal or factual basis.
00\

DATED this 01 day of May, 2013.
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CERTIFICATE OF SERVICE

I, M. Brent Morgan, hereby certify that on this
day of May, 2013, a true and correct
copy of the foregoing Appeilant's Reply Brie/was served by placing a copy thereof in the U.S.
Mail, postage prepaid, and addressed to the following:

Blake G. Hall
NELSON HALL PARRY TUCKER, P.A.

PO Box 51630
Idaho Falls, ID 83405-1630
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